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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE, 
TINSUKIA

G. R. Case No. 2020 of 2017
                                U/S 379 of the IPC

                                     State of Assam
                                                            ……………Prosecutor
                                         - Versus-
                                    

   Sri Surajit Sakar @ Raja
                                                            …………….Accused

                       Present: Dr. Chetana Khanikar, AJS
                                            
                        For the prosecution: Smt. J. Khatoon, Addl. P. P.

For the defence: Sri A. Bhattacharjee, Advocate

                          

                           Evidence recorded on: 18.01.2018, 30.01.2018,

26.02.2018,  09.01.2018,

08.04.2018

                           Argument heard on: 18.04.2018

                           Judgment delivered on: 19.04.2018 

J U D G M E N T

1             The prosecution case in brief as stated in the FIR is that on

26.09.2017 at about 9.00 pm the accused stolen the Super splendor

motorcycle  bearing  R/No.  AS-23K-7368  of  the  informant  which  was

parked near A.T. Road, Cloth Market.

2             On the basis of aforesaid FIR, police registered a case as

Tinsukia PS Case No. 1193/2017. Police investigated the case and on

completion  of  investigation  submitted  charge-sheet  against  the

accused U/S 379 of IPC. 

3             On appearance of the other the accused in Court, copies of

relevant documents were furnished to him as required U/S 207 of Cr. P.

C. Considering the relevant documents and hearing both the parties

and having found a prima facie case against the accused charge U/S

379of IPC was framed against him. The accused pleaded not guilty and
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claimed to be tried when the charge was read over and explained to

him.

4            During trial the prosecution has examined Seven witnesses and

also adduced five documentary evidence.

 
5            At the close of the prosecution evidence, the accused was

examined U/S. 313 of the Cr.P.C and his answers were recorded on a

separate sheet. Defence side has adduced no evidence and plea of the

defence is of total denial. 

6             After perusing the records, considering the materials produced,

hearing the arguments of the learned counsels for both the sides and

the  accused  the  following  points  are  taken  as  POINTS  FOR

DETERMINATION:

i   Whether on 26.09.2017 the accused had dishonestly taken away the

motorcycle of the informant from the AT. Road, Coth Market without the

consent of the informant? 

DISCUSSION, DECISION AND REASONS THEREOF:

Point (i): 

7           In this case PW 1 is the informant. He deposed that about his

parked motorcycle at A.T. Road near Cloth Market and when he came

back  he  did  not  find  the  same.  Then  he  searched  it  and  on  the

following day filed the FIR. After one month he received a phone call

from DTO office that  someone had lodged a  complainant  regarding

missing of the R/C of his bike. About 10 days after that police call him

to the P.S. and informed that his bike was recovered from one person

and shown the photo of the accused to the said person. 

8 P.W.2, 3 and 4 have deposed similarly to P.W.1 that the motorcycle of

the informant was stolen from the A.T. Road near Cloth Market. And

after about 1 month police had recovered the stolen motorcycle. PW4

has further stated that he came to know from the informant that the

motorcycle was recovered from one boy named Sarkar. 
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9  PW5 Parag  Acharyya has  deposed that  the  accused had kept  one

motorcycle at his house by stating the same to be of the accused for

selling the same and took Rs. 6,000/- for the motorcycle by stating that

the  mother  of  the  accused  was  ill.  The  accused  told  him that  the

documents of the motorcycle will be handed over in the next morning.

Later  on  he  came  to  know  that  the  said  motorcycle  was  stolen

motorcycle.  Then he informed the matter  to  police.  After  two three

days  police  came  to  his  house  with  the  accused  and  seized  the

motorcycle.

10 P.W.6 Tutumoni Acharyya has deposed that the accused was in need of

money  for  his  mother’s  treatment  and  hence  wanted  to  sell  his

motorcycle. Accordingly the accused took Rs. 5800/-  from them and

kept  his  motorcycle  in  their  house.  Thereafter  the accused had not

given the documents of the motorcycle to them for the long time. So

when they inquired about the motorcycle at DTO office they came to

know that the motorcycle was the stolen one. Then they informed the

matter to police. Police asked them the name of the accused and one

photo  of  the  accused.  Accordingly  he  collected  one  photo  of  the

accused from the house of the accused and sent the same to police

through Whats App. On the next day police came to their house with

the accused and seized the motorcycle. 

11  P.W.7 is  the I/O.  He deposed in his examination in chief  about the

procedure of his investigation. He further deposed that he recovered

and seized the stolen motorcycle as being led by the accused to the

house of Jayanta Acharyaa where the motorcycle was kept. 

12 From the evidence of these witnesses it is seen that P.W.1, 2, 3 and 4

have stated that the motorcycle of P.W.1 i.e. the informant was stolen.

P.W.1 and 4 further deposed that the stolen motorcycle was recovered

from  the  accused.  However,  during  cross  examination  P.W.1  had

deposed  that  he  did  not  accompanied  police  while  recovering  his

motorcycle and he cannot say from where and how his motorcycle was

recovered  by  police.  P.W.4  simply  stated  that  he  know  about  the

recovery of the motorcycle from the informant i.e. P.W1. Thus, what

P.W.1 says against the accused about the recovery of the motorcycle is
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only  a  hearsay  fact  and  is  contradicted  by  himself  in  his  cross

examination. Hence, from the evidence of P.W.1, 2, 3 and 4 nothing is

found against the accused.

13 From the evidence of P.W.5 and 6 it appears that the accused kept the

stolen  motorcycle  in  their  house  by  stating  the  same to  be  of  his

motorcycle and took money from them as advance consideration for

selling  the  motorcycle.  However  they  had  not  stated  as  such  fact

before the I/O which is the crux of the prosecution case. Apart from

that from the evidence of I/O as P.w.7 as well as from the evidence of

P.W.5 and 6, it seems that the motorcycle was recovered from the place

where the accused had kept it as led by the accused. This is the only

material  ingredient  found  against  the  accused.  But  to  attract  the

provision  of  leading  the  discovery  as  per  section  27  of  the  Indian

Evidence Act some mandatory guidelines are to be followed which are

totally absent in this case. There is no statement of the accused in the

record regarding leading to discovery. Above all, it is seen from the Ext.

3 seizure list that the place of seizure is Sripuria, Sankardev Path. Thus,

the place of seizure is a public road. On the other hand, according to

PW5, 6 and the I/O (PW7) the place of seizure is the house of P.W. 5 and

6. From the evidence of P.W.5 it is seen that his house is situated at a

distance of about 500 feet from Sankardev Path. Thus, there is a sharp

contradiction about place of seizure also. Hence, leading to discovery is

not proved and the seizure of the motorcycle is also not proved. Under

such circumstance it appears that the prosecution side has miserably

failed to lead any conclusive evidence against the accused. As such

due to absence of sufficient evidence, I hold that on 26.09.2017 the

accused had dishonestly taken away the motorcycle of the informant

from the AT. Road, Coth Market without the consent of the informant.

Hence point no. (i) is decided negative.

9.             From the above discussions I come to the conclusion that

prosecution has failed to establish the allegations against the accused.

Hence the accused Sri Surajit Sakar is acquitted from the case. The

seized  motorcycle  and  the  relevant  documents  be  returned  to  its
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registered  owners  in  due  course  of  law.  Accused  person  be  set  at

liberty forthwith.

Given under my hand and the seal of this Court on this 19th day

of April, 2018.

   (C. Khanikar)

                                                      Additional Chief Judicial 

Magistrate, 

   Tinsukia

A P P E N D I X

Witnesses for the prosecution: 

          P.W. 1: Sri Rakesh Goel, informant

       P.W. 2: Sri Bikesh Goel

P.W. 3: Sri Dipak Agarwal

P.W. 4: Sri Bikash Agarwal

P.W. 5: Sri Porag Acharyya

P.W. 6: Sri Tukumoni Acharyya

P.W. 7: Sri Chandan Rout, I/O

Witness for the defence:

Nil 

   Exhibit:

1. FIR           …….. Ext. 1

2. Seizure List …….. Ext. 2

3. Seizure List …….. Ext. 3

4. Sketch Map …….. Ext. 4

5. Charge-sheet …….. Ext. 5 

   (C. Khanikar)



6

                                                      Additional Chief Judicial 

Magistrate, 

   Tinsukia


